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Memorandum 

Date: June 29, 2005

To:  Mayor Bates and City Council Members

From:
Landmarks Preservation Commission

Subject: Commission Recommendation Regarding Proposed Revisions to the Landmarks Preservation and Zoning Ordinances.


At a special meeting of the City of Berkeley Landmarks Preservation Commission (LPC) convened on June 27, 2005, the LPC, upon motion made and seconded, agreed to relay the following statement and recommendations to Mayor and City Council regarding proposed revisions to the Landmarks Preservation and Zoning Ordinances:

As the legally designated representatives of the Certified Local Government entity for historic preservation, and on behalf of the citizens of Berkeley, we respectfully request that the Landmarks Preservation Ordinance (LPO) revision process be directed back to the LPC.

The LPC believes that the appropriate expertise to guide the decision-making process has not yet been engaged by the City of Berkeley. 

Much discussion has occurred in the context of the Planning Commission’s proceedings over the past year, causing the LPC to reflect on the merits of its own proposal and that of the Planning Commission.  We urge the Council not to rush to quick decisions on complex changes to the Landmarks Preservation and Zoning Ordinances, based strictly on either one of these two drafts, both of which are flawed, and one of which moves well beyond the original charge of the LPC to revise the LPO to conform with the constraints of the Permit Streamlining Act.  

We offer the following thoughts, concerns, and recommendations on the June 2004 LPC and the June 2005 Planning Commission proposed revisions to the Landmarks Preservation and Zoning Ordinances:

Overall Concerns for both LPC and PC Proposed Revisions.  

At this time, the Landmarks Preservation Commission (LPC) cannot recommend either the June 2004 LPC or the June 2005 Planning Commission’s Proposed Revisions of the Landmarks Preservation and Zoning Ordinances for the following reasons:

· The State Office of Historic Preservation (SHPO) has not yet provided its review of the proposed revisions that the City is required to obtain under its obligations as a Certified Local Government,

· Implementation procedures for the most complicated processes outlined in both proposals are absent and there is no clear idea how or whether the revisions can effectively and efficiently be implemented,

· No third party, expert, impartial analysis of the proposed revisions has been conducted (due to the City’s nonperformance and subsequent loss of a competitively won grant from SHPO that was awarded for this purpose),

· Many of the ordinance revisions, particularly in the Planning Commission version, present very complex and substantive changes that may be seen as weakening existing protections for historic resources, and could well trigger the need for preparation of an Environmental Impact Report (EIR) and the inherent analysis of alternatives under CEQA, and

· Correspondence to both the LPC and the Planning Commission suggests that the City could face a lawsuit if the City does not comply with CEQA.

LPC Proposed Revisions.  

The Landmarks Preservation Commission cannot recommend its own June 2004 LPC proposed revisions to the Landmarks Preservation and Zoning Ordinances, as currently drafted, for the following specific reasons:

· The scope of properties which would be required to undergo the LPC Pre-completion Review Process as part of a development application presents a significant increase in workload for both city staff and LPC and needs reconsideration, especially now that Commissions are being asked to reduce workload. (The question of workload was not adequately researched during the drafting of the LPC proposal.),

· The implementing procedures for the Pre-completion Review Process have not been fully explored and developed and it is inadvisable to adopt the ordinance when it is unclear if the process is workable, and

· The Pre-completion Review process severely limits public participation in the initiation and designation of landmarks from what currently exists.

PC Proposed Revisions.  

The Landmarks Preservation Commission cannot recommend the June 2005 Planning Commission proposed revisions to the Landmarks Preservation and Zoning Ordinances for the following specific reasons:

· As with the LPC proposal, the scope of properties which would be required to undergo the LPC Review Process as part of a development application presents a significant increase in workload for both city staff and LPC and needs reconsideration, especially now that Commissions are being asked to reduce workload.  (The question of workload was not adequately researched during the drafting of the LPC proposal and was accepted by the Planning Commission, even with newly acquired data, despite repeated words of concern by Planning Commissioner Poschman.),

· The proposed Planning Commission revisions provide for three separate processes for initiation and designation of a property where only one exists today.  The City is setting its staff and citizens up for additional confusion, 

· As with the proposed review process within the context of a development project, the LPC early Review process severely limits public participation in the initiation and designation process for landmarks from what currently exists, 

· The Request for Determination outside the context of a development project is particularly egregious because it takes advantage of the reality that without a project, there is often no force and no momentum to gather the latent public interest.  And, no proper pathway for public notice and public participation is provided in these revisions, even if public concern was otherwise piqued.  The implementing procedures outlined are complex, no forms have been prepared or tested, and its practicality is questionable.  The proposed process is also unusual in that historic preservation ordinances are typically predicated upon defining, not eliminating resources.  The best goal is for the Landmarks Commission to work within its currently established practices and procedures for initiation and designation of historic resources.  No additional process for initiation, determination, and designation outside the context of a development project is necessary, and

· The proposed changes to the Structure of Merit designation and the lessening of its associated protections are unequivocally unacceptable.  Structures of Merit are particularly important in providing context for Landmark structures and for their role in conveying the history of streetfronts, blocks, and neighborhoods.  The designation remains an essential tool for illustrating important patterns of development and important eras of historical, social, economic, and cultural development where no other tool exists.  In a city such as Berkeley that has been slow to formally survey its loosely identified historic districts (e.g. Lorin District, signed as such but not designated) and to develop tools (e.g. historic preservation overlay zones) to protect distinct and historically important districts, the Structure of Merit designation plays an important tool in relaying history and protecting the diversity that history displays.  The proposed changes would eliminate protection for Structures of Merit under CEQA, eliminate Commission review of alteration permit applications, and place decisions on alteration permits squarely in the closet of the Zoning Officer without benefit of the expertise of the Commission, without public input, and without a process of appeal, and 

· Authority for determining the level of CEQA review for historic resources is given to ZAB when that authority is more appropriate for the LPC, as its members have more expertise to assess potential impacts of development projects on historic resources.

Recommendation to Council.  

The LPC recommends that an outside, impartial, preservation and regulatory expert be engaged to study and make recommendations regarding areas of concern raised during the current revision drafting process and their relation to the environmental review process.  We believe these concerns may be resolved by straightforward solutions.  Funds are made available to Certified Local Governments by the state Office of Historic Preservation for this purpose.

The LPC cannot recommend either the June 2004 LPC or the June 2005 Planning Commission’s Proposed Revisions of the Landmarks Preservation and Zoning Ordinances for the aforementioned reasons.

Moved: Johnson

Second: Winkel

Ayes: Dacey, Emmington-Jones, Gartner, Johnson, Korte, Olson, Packard, Winkel 

Nos: None

Absent: Samuels

Recusals: None

Motion Carried: 8-0-1-0
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